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LONG, J., writing for a unanimous Court.

The issue before the Court is whether the police may conduct a warrantless search of an automobile as
incident to an arrest after the occupants have been removed from the vehicle and are secured in police custody.

On June 30, 2002, Officer Douglas Whitten received a report of the stolen green Mercury Cougar. The
report came from the owners of the vehicle, Mr. and Mrs. Sanfillipo, who claimed that their daughter, Dana, had
taken the car without permission and that defendant, William Eckel, might also be in the vehicle. At the time,
Officer Whitten knew that there was a warrant issued by Upper Township for Eckel’s arrest based on his failure to
appear for municipal court dates.

Officer Whitten waited across the street from Eckel’s residence and observed the green Mercury Cougar
pull out of the driveway. Dana Sanfillipo was observed driving the car and Eckel was seated in the front passenger
seat. A male juvenile was sitting in the rear passenger seat. Officer Whitten stopped the vehicle with the assistance
of Sergeant Jack Beers.

While Officer Whitten approached the driver’s side of the car to obtain license and registration, Sergeant
Beers approached the passenger side and asked Eckel to exit the car. Sergeant Beers informed Eckel that he was
under arrest on an outstanding warrant, placed him in handcuffs, and put him in the back seat of the police car that
was parked behind the Sanfillipo vehicle. Officer Whitten then asked Dana to exit the vehicle and step to the rear,
off to the side of the road. Dana asked permission to kiss Eckel goodbye and to give him clothing he had left in the
car. Officer Whitten told Dana that he would retrieve the clothing, later testifying that he did not let Dana go to the
car because it would have jeopardized his safety.

While at the Sanfillipo car and upon lifting the clothing from the passenger seat floor, Officer Whitten
observed a phone book with some “green vegetation and stems” lying on top that he believed to be marijuana. The
officer also observed an open box of “Philly Blunt” cigars behind the passenger seat, which contributed to his belief
that the vegetation was marijuana. Officer Whitten then retrieved a pair of blue denim shorts from behind the
passenger seat. The officer found a softball-sized baggie rolled up in the shorts. He opened the baggie and inside he
found another baggie with several items, including a clear plastic baggie containing a white powdery substance, an
electronic scale with white residue on the tray, and several different types of small glassine bags. Officer Whitten
suspected the white powder to be cocaine. The officer asked the juvenile to step out of the car and continued to
search the passenger compartment. Officer Whitten found a larger baggie containing green vegetation that he
believed to be marijuana in between the rear seat and the door. When questioned, the occupants all denied
ownership of the suspected marijuana and cocaine found in the car. Dana indicated that the shorts might belong to
her brother who also used the car.

Eckel and Dana Sanfillipo were charged with third-degree possession of a controlled dangerous substance,
cocaine (count one); third-degree possession of a controlled dangerous substance, cocaine, with intent to distribute
(count two); and fourth-degree possession of a controlled dangerous substance, marijuana, with intent to distribute
(count three). There were no charges relating to the stolen car because the Dana’s parents would not press charges.

Eckel moved to suppress the evidence against him. The trial court concluded that, under the circumstances
of entering the vehicle at Dana’s request to retrieve clothes, the officer’s entry into the car was reasonable and that
his observations at that point, along with the fluid nature of what was transpiring, constituted probable cause and



exigent circumstances to search without a warrant. On that same date, Eckel entered a guilty plea to count two of
the indictment. He was sentenced to three years of probation, upon service of weekend county jail time of 180 days.
The court also imposed a number of conditions along with the fines and penalties, which are not at issue here.

Eckel appealed to the Appellate Division, challenging the denial of his suppression motion, arguing that the
warrantless search was not justified as incident to a valid arrest either as having occurred pursuant to consent,
community caretaking, or automobile exceptions to the warrant requirement. Eckel also challenged his sentence. In
this appeal, the State waived all justifications for the search but one: the search incident to arrest exception as
interpreted by the U.S. Supreme Court in New York v.Belton.

The Appellate Division reversed, declining to follow Belton because it does not represent the law in New
Jersey under the greater protections afforded by the State Constitution. The panel concluded that because Eckel was
already in custody in the rear of the patrol car before the search took place, the interior of the vehicle was not under
his control and the evidence seized should have been suppressed.

The Supreme Court granted certification limited to the issue of the validity of the warrantless search under
Belton.

HELD: The search incident to arrest exception to the warrant requirement has two specific purposes — the
protection of the police and the preservation of evidence. Because neither purpose is advanced by
searching a vehicle of a person who effectively is incapacitated, such a search is incompatible with Article
I, Paragraph 7 of the New Jersey Constitution. To the extent that New York v. Belton has concluded
otherwise in interpreting the U.S. Constitution, this Court respectfully parts company with The U.S.
Supreme Court.

1. The dual rationale behind the search incident to a valid arrest exception to the warrant requirement expressed in
Chimel v. California is the protection of the officer’s safety and the preservation of evidence to be used at trial. In
Belton, the U.S. Supreme Court extended the warrantless search incident to arrest exception to automobile searches.
The Supreme Court held that when a police officer has made a lawful custodial arrest of the occupant of an
automobile, the officer may, as a contemporaneous incident to that arrest, search the passenger compartment of that
vehicle and may also examine the contents of any containers found within the passenger compartment. Belton has
been criticized over the years by legal scholars as departing from Chimel in allowing warrantless searches of areas
that are no longer in the suspect’s immediate control. While some states follow Belton, others do not based on their
own state constitutional provisions. (Pp. 8-19)

2. Although Article I, Paragraph 7 of the New Jersey Constitution is nearly identical to the text of the Fourth
Amendment to the U.S. Constitution, this Court has not hesitated to afford New Jersey citizens greater protection
against unreasonable searches and seizures under Article 1, Paragraph 7 than would be the case under its federal
counterpart. The U.S. Supreme Court interpretation of the Federal Constitution establishes not the ceiling but the
floor of minimum constitutional protections. (Pp. 19-25)

3. In Belton, and later in Thornton, the U.S. Supreme Court altered Chimel, establishing a bright-line rule that
essentially validates every automobile search incident to the occupant’s arrest, regardless of whether the occupant
has the capacity to injure the police or destroy the evidence. Belton detached itself from the theoretical
underpinnings of established Fourth Amendment jurisprudence that initially led to the search incident to arrest
exception. The benefit to the police of a so-called bright-line rule, standing alone, cannot support an exception to
the warrant requirement. Thus, this Court declines to adopt Belton and its progeny because to do so would require it
to accept a theoretically rootless doctrine that would erode the rights guaranteed to New Jersey citizens under Article
I, Paragraph 7 of the State Constitution — the right to be free from unreasonable searches and seizures. (Pp. 25-27)

4. A warrantless search of an automobile based not on probable cause but solely on the arrest of a person unable to
endanger police or destroy evidence cannot be justified under any exception to the warrant requirement and is
unreasonable. Once the occupant of a vehicle has been arrested, removed and secured elsewhere, the considerations
informing the search incident to arrest exception are absent and the exception in inapplicable. If the occupant has
been arrested but not removed and secured, the court will have to determine on a case-by-case basis whether the
suspect was in a position to compromise police safety or evidence to justify resort to the search incident to arrest



exception. (Pp. 27-29)

5. In this case, the trial judge based her decision on theories including consent, plain view, and the automobile
exception to the warrant requirement. Those exceptions were not reached by the Appellate panel because of the
State’s refusal to address them, in an apparent effort to force an adjudication of Belton. Therefore, the matter is
remanded to the Appellate Division to consider the remaining unresolved issues. (P. 29)

For the reasons noted by the Court, notwithstanding the Appellate Division’s entirely correct disposition of
the Belton issue, the matter is REMANDED for consideration of outstanding issues.

CHIEF JUSTICE PORITZ and JUSTICES LaVECCHIA, ZAZZALI, ALBIN, WALLACE and
RIVERA-SOTO join in JUSTICE LONG’S opinion.
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JUSTI CE LONG delivered the opinion of the Court.

The issue raised in this appeal is whether the police nay
conduct a warrantless search of an autonobile as incident to an
arrest after the occupants have been renoved fromthe vehicle

and are secured in police custody. Because the search incident



to arrest exception to the warrant requirenment was |imed for
two specific purposes -- the protection of the police and the
preservation of evidence -- and because neither purpose can be
advanced by searching the vehicle of a person who effectively is
i ncapaci tated, we hold that such a search is inconpatible with
Article I, Paragraph 7 of the New Jersey Constitution. To the

extent New York v. Belton, 453 U.S. 454, 101 S. C. 2860, 69 L.

Ed. 2d 768 (1981), has concluded otherwise in interpretating the
Federal Constitution, we respectfully part conpany with the
United States Suprene Court.
I

On June 30, 2002, at around 3:20 p.m, while on routine
patrol, Oficer Douglas Witten received a report of a stolen
vehi cl e, described as a green Mercury Cougar bearing the |icense
plate FTY1380. Earlier in the day, the owners of the vehicle,
M. and Ms. Sanfillipo, reported that the car had been stol en
by their daughter, Dana, and that Dana’ s boyfriend, defendant
WIlliamB. Eckel, also mght be in the car. At the tineg,
Oficer Wiitten knew that there was a warrant issued by Upper
Township for Eckel’s arrest based on failure to appear for
muni ci pal court dates.

Oficer Wiitten waited across the street from defendant’s
resi dence on Seashore Road and observed the green Mercury Cougar

pul ling out of the driveway. A young woman, |ater identified as



Dana Sanfillipo, was at the wheel and defendant was in the front
passenger seat. A male juvenile was sitting in the rear
passenger seat. O ficer Witten stopped the vehicle with the
assi stance of Sergeant Jack Beers.

VWhen O ficer Witten approached the driver’s side of the
vehi cl e and asked Dana Sanfillipo for her license, registration
and i nsurance docunents, Sergeant Beers approached the passenger
si de and asked defendant to exit the car. Sergeant Beers
i nformed defendant that he was under arrest on an outstandi ng
warrant, placed himin handcuffs and put himin the rear seat of
the patrol car, which was parked behind the Sanfillipo vehicle.
Oficer Whitten estimated that it took only “a coupl e of
m nutes” for Sergeant Beers to arrest defendant and place himin
t he back of the patrol car.

Oficer Whitten then asked Dana Sanfillipo to exit the
vehicle and step to the rear, off to the side of the road.
During a subsequent conversation with Oficer Witten, Dana
asked perm ssion to kiss defendant goodbye and give himthe
clothing he had left in the car. Oficer Witten told Dana to
stay where she was and that he would retrieve the clothing. He
testified that he would not |let Dana go to the vehicle to
retrieve defendant’s cl othes because it could have jeopardi zed

the officers’ safety.



Oficer Whitten went to the front passenger side of the
vehi cl e, where the door was open, and began picking up the
clothing fromthe floor by the passenger seat. Underneath the
clothing, Oficer Witten observed a phone book with sonme “green
vegetation and stens” lying on top that he believed to be
marijuana. The officer also observed an open box of “Philly
Blunt”?! cigars behind the passenger seat, which contributed to
his belief that the vegetati on was narijuana.

O ficer Wiitten then retrieved a pair of blue denimshorts
from behi nd the passenger seat. The officer found a softball -
si zed baggie rolled up in the shorts and opened it.?2 Inside,

t here was an additional baggie, inside of which were several
different itens, including a clear plastic baggie containing a
whi te powdery substance, an electronic scale with white residue
on the tray, and several different types of small gl assine bags.
Oficer Wiitten suspected the white powder to be cocaine. He
asked the juvenile to step out of the back seat of the car, and

continued to search the passenger conpartnment. |n between the

L' “A blunt is an inexpensive cigar, typically a ‘Philly Blunts’
brand cigar, that has been split open and enptied of tobacco.
Marijuana is substituted for the renoved tobacco, and the
exterior tobacco |eaf of each cigar is used to rewap the new
contents.” National Institute on Drug Abuse, Assessing Drug
Abuse Wthin and Across Communiti es,

http://ww. drugabuse. gov/ DESPR/ Assessi ng/ Appendi xH1. ht Ml (| ast
visited Nov. 30, 2005).

2 Defendant’s sole argument is directed to Officer Wiitten's
right to search the vehicle. No separate argunment has been
advanced regardi ng the opening of the baggie.




rear seat and the door, Oficer Wiitten found a | arger baggie
cont ai ni ng green vegetation that he believed to be marijuana.

When questioned, the occupants all denied ownership of the
suspected marijuana and cocaine found in the vehicle. Dana
Sanfillipo indicated that the shorts m ght bel ong to her brother
who al so used the car.

Def endant and Dana Sanfillipo were charged with third-
degree possession of a controll ed dangerous substance, cocai ne,
in violation of N.J.S. A 2C: 35-10a(1) (count one), third-degree
possession of a controll ed dangerous substance, cocaine, wth
intent to distribute, in violation of N.J.S A 2C 35-5a(l1l) and
N.J.S. A 2C 35-5b(3) (count two), and fourth-degree possession
of a controll ed dangerous substance, marijuana, with intent to
distribute, in violation of N.J.S. A 2C 35-5a(1) and N. J.S. A
2C. 35-5b(12) (count three). There were no charges relating to
t he stol en vehicle because, at the scene, M. and Ms.
Sanfillipo indicated that they did not wish to press charges.

Def endant noved to suppress the evidence against him The
trial judge credited Oficer Wiitten' s testinony that he entered
the vehicle in response to a request by Dana Sanfillipo. The
court concluded that, under the circunstances, Oficer Witten's
entry into the car was reasonable and that his observations at
that point, along with the fluid nature of what was transpiring,

constituted probabl e cause and exi gent circunstances to search.



On that sane date, defendant entered a plea of guilty to
count two of the indictnent. He was sentenced to three years of
probation, upon service of weekend county jail tinme of 180 days.
The court al so inposed a nunber of conditions along with fines
and penalties, none of which are at issue here.

Def endant appeal ed, chall enging the denial of the notion to
suppress on a nunber of grounds. Mre particularly, he argued
that the warrantl ess search could neither be justified as
incident to a valid arrest nor as having occurred pursuant to
t he consent, community caretaking, or autonobile exceptions to
the warrant requirenent. Defendant al so challenged his
sentence. In the Appellate Division, the State waived al
justifications for the search save one: the search incident to
arrest exception as interpreted in Belton.

The Appellate D vision reversed, State v. Eckel, 374 N.J.

Super. 91 (App. Div. 2001), stating that “unless and until our

Suprene Court definitively decides otherw se, Belton does not

represent the law in New Jersey under the greater protections
provi ded by our State Constitution . . . and we decline to

followit.” Eckel, supra, 374 N.J. Super. at 100 (citation

omtted). The panel concluded that because defendant was
already in custody in the rear of the patrol car before the

vehi cl e search took place, the interior of the vehicle was not



under his control and the evidence seized shoul d have been
suppressed. Id. at 101.3

W granted the State’s petition for certification, 183 N J.
214 (2005), limted to the single issued rai sed: whether the
search was | awful under Belton. W also granted the notion of
the Association of Crimnal Defense Lawers of New Jersey to
appear as am cus curi ae.

I
The State argues that the Sanfillipo vehicle was properly

searched as incident to defendant’s arrest and that under State

v. Pierce, 136 N.J. 184 (1994), Belton is applicable in New
Jersey except in cases involving notor vehicle violations.
Again, as in the Appellate Division, the State has declined to
advance any other justification for the warrantl ess search.

Citing Pierce, supra, 136 N.J. 184, and State v. Wl sh, 84

N. J. 346 (1980), defendant counters that the warrantless search
of the vehicle cannot be justified as incident to his arrest
because, at the tine it took place, he was secured in the back
of the patrol car and was therefore no threat to the officers or

the evidence. Put differently, defendant argues that Belton’s

contrary holding is not the law in New Jersey. Anmicus, The

3 The issue of defendant’s sentence was not reached by the
Appel | ate Divi sion because the conviction was reversed.



Associ ation of Crimnal Defense Lawers of New Jersey, support
def endant’ s argunent.
11
We detailed the full history of the search incident to
arrest exception to the warrant requirenent under the Federa

Constitution in Pierce, supra, 136 N. J. at 196-97. |In brief,

the source of the exception is dictumin Weks v. U S., 232 U S.

383, 34 S. Ct. 341, 58 L. Ed. 652 (1914), to the effect that

| aw- enforcenment officials could “search the person of the
accused when legally arrested, to discover and seize the fruits
or evidences of crine.” 1d. at 392, 34 S. C. at 344, 58 L. Ed.
at 655 (enphasis added). |In the years follow ng Weks, the
search incident to arrest doctrine fluctuated in scope.*

Eventually the so-called Harris-Rabinowitz rule devel oped,

decl aring that the exception includes not only the person of
defendant and the area within his reach, but also the entire

area over which defendant has a possessory interest. Pierce,

“ See, e.g., Carroll v. United States, 267 U.S. 132, 158, 45 S.
Q. 280, 287, 69 L. Ed. 543, 553 (1925) (approving search after
arrest for “whatever is found upon his person or in his
control”); Agnello v. United States, 269 U S. 20, 30, 46 S. C.
4, 5, 70 L. Ed. 145, 148 (1925) (approving search after arrest of
the person and “the place where the arrest is made”); Marron v.
United States, 275 U.S. 192, 199, 48 S. &. 74, 77, 72 L. Ed.
231, 238 (1927)(approving, after arrest for offense occurring on
prem ses, power to search extending “to all parts of the

prem ses used for the unlawful purpose”); Go-Bart |nporting Co.
v. United States, 282 U.S. 344, 358, 51 S. &. 153, 158, 75 L.
Ed. 374, 383 (1931)(disapproving search of office in which

def endants were arrested).




supra, 136 N.J. at 197 (citing Chinel v. California, 395 U S.

752, 89 S. Ct. 2034, 23 L. Ed. 2d 685 (1969): 2 Wayne R LaFave,

Search and Sei zure 86.3(b) at 623-24 (2d ed. 1987)); see also

Harris v. United States, 331 U S. 145, 154-55, 67 S. C. 1098,

1103, 91 L. Ed. 1399, 1408-09 (1947) (approving thorough search
of four-room apartnment incident to defendant’s arrest therein

for prior offense); Trupiano v. United States, 334 U S. 699,

709, 68 S. C. 1229, 1234, 92 L. Ed. 1663, 1671
(1948) (di sapproving seizure of itens in plain view after entry
to make arrest because of failure to secure and use search

warrants); United States v. Rabinowitz, 339 U S. 56, 63-66, 70

S. Oi. 430, 434-35, 94 L. Ed. 653, 658-60 (1950)(relying on

Harris, supra, overruling Trupi ano, supra, and uphol ding as

reasonabl e t horough search of one-roomoffice where arrest is
nmade) .

In 1969, the Suprenme Court decided Chinel v. California,

supra, 395 U S. 752, 89 S. Ct. 2034, 23 L. Ed. 2d 685,
reconciling fifty years of sonetines conflicting Fourth
Amendrent jurisprudence. In so doing, the Court overruled the

Harris-Rabinowitz |line of cases and restricted the

constitutionally perm ssible scope of a search of a hone
incident to an arrest. Chinel involved the arrest of a coin-
shop burglary suspect at his hone by police arned with an arrest

warrant but no search warrant. ld. at 753-54, 89 S. Ct. at



2035, 23 L. Ed. 2d at 688. Over the defendant’s objections, the
of ficers conducted a conplete search of the entire prem ses and
seized various itens later introduced at trial. 1bid. The
California Suprene Court upheld the search under the Federal

Constitution as incident to a valid arrest. People v. Chinel,

439 P.2d 333, 337 (Cal. 1968). The Suprene Court reversed,

overruling both Harris, supra, and Rabinowitz, supra, declaring:

When an arrest is made, it is reasonable for
the arresting officer to search the person
arrested in order to renove any weapons t hat
the latter mght seek to use in order to
resist arrest or effect his escape.

O herwise, the officer’s safety m ght well
be endangered, and the arrest itself
frustrated. In addition, it is entirely
reasonable for the arresting officer to
search for and seize any evidence on the
arrestee’s person in order to prevent its
conceal ment or destruction. And the area
into which an arrestee mght reach in order
to grab a weapon or evidentiary itenms nust,
of course, be governed by a like rule. A
gun on a table or in a drawer in front of
one who is arrested can be as dangerous to
the arresting officer as one concealed in
the clothing of the person arrested. There
is anple justification, therefore, for a
search of the arrestee’s person and the area
“Wthin his imediate control” --construing
that phrase to nean the area fromw thin

whi ch he m ght gain possession of a weapon
or destructible evidence.

There is no conparabl e justification,
however, for routinely searching any room
other than that in which an arrest occurs --
or, for that matter, for searching through
all the desk drawers or other closed or
conceal ed areas in that roomitself. Such
searches, in the absence of well-recognized

10



exceptions, nmay be made only under the
authority of a search warrant. The
“adherence to judicial processes” nandated
by the Fourth Amendment requires no |ess.

[Chinel, supra, 395 U S at 762-63, 89 S.
C. at 2040, 23 L. Ed.2d at 694 (footnote
omtted).]

The Suprene Court subsequently reaffirmed Chinel’s dual
rationales for the search incident to arrest exception. See

Know es v. lowa, 525 U. S. 113, 116-17, 119 S. C. 484, 487, 142

L. Ed. 2d 492, 498 (1998)(stating, “[i]n [United States v.

Robi nson, 414 U. S. 218, 94 S. . 467, 38 L. Ed. 2d 427 (1973)],
we noted the two historical rationales for the ‘search incident
to arrest’ exception: (1) the need to disarmthe suspect in
order to take himinto custody, and (2) the need to preserve

evidence for later use at trial”); Cupp v. Mirphy, 412 U S. 291,

295, 93 S. Ct. 2000, 2004, 36 L. Ed. 2d 900, 906 (1973)("“Chinel
stands in a long line of cases recognizing an exception to the
warrant requirenent when a search is incident to a valid arrest

The basis for this exception is that when an arrest is
made, it is reasonable for a police officer to expect the
arrestee to use any weapons he may have and to attenpt to
destroy incrimnating evidence.”).

Later, the Supreme Court applied Chinel to an autonobil e

search in Belton, supra, 453 U S. 454, 101 S. C. 2860, 69 L.

Ed. 2d 768. There, after a New York State trooper stopped a

11



vehi cl e for speeding, he snelled the odor of burned marijuana
and observed an envel ope narked “Supergol d” on the floor of the
car that he suspected contained marijuana. 1d. at 455-56, 101
S. G. at 2861-62, 69 L. Ed. 2d at 772. He ordered the
occupants out of the car and placed them under arrest for
possession of marijuana. 1d. at 456, 101 S. C. at 2862, 69 L.
Ed. 2d at 772. He patted themdown, directed themto stand in
separate areas and opened the envelope. 1bid. Finding
marijuana, the trooper searched the occupants and the passenger
conpartment of the vehicle where he di scovered cocaine in the
zi pped pocket of the defendant’s jacket. [bid. Defendant was
indicted and | ater noved to suppress the cocaine. 1bid. The
New York Court of Appeals invalidated the search, concl uding
t hat

[a] warrant| ess search of the zippered

pockets of an unaccessible jacket may not be

uphel d as a search incident to a | awful

arrest where there is no | onger any danger

that the arrestee or a confederate m ght

gain access to the article.

[ Peopl e v. Belton, 407 N E.2d 420, 421 (N.Y.
1980) . ]

The Suprene Court reversed. Although stressing its re-
affirmati on of the fundanmental principles of Chinel, the Court
nevert hel ess accepted the notion that articles “inside the
relatively narrow conpass of the passenger conpartnent of an

autonobile are in fact generally, even if not inevitably, within

12



‘the area into which an arrestee mght reach in order to grab a

weapon or evidentiary ite[ni.’”” 1d. at 460, 101 S. C. at 2864,

69 L. Ed. 2d at 774-75 (quoting Chinel, supra, 395 U S. at 763,

89 S. . at 2040, 23 L. Ed. 2d at 694). Over the dissents of

Justices Brennan and Marshall, who declared that the opinion was
not a reaffirmation but a rejection of Chinel, the Court broadly
hel d:

[ When a policenan has rmade a | awf ul
custodi al arrest of the occupant of an
aut onobi |l e, he may, as a cont enpor aneous
i ncident of that arrest, search the
passenger conpartnent of that autonobile
[ and]

* * *

may al so exam ne the contents of any
containers found within the passenger
conpartment, for if the passenger
conpartnment is within reach of the arrestee,
so also will containers init be within his
reach.

[Id. at 460, 101 S. C. at 2864, 69 L. Ed.
2d at 775 (citing Robinson, supra, 414 U. S
218, 94 S. C. 467, 38 L. Ed. 2d 427
(1973)); Draper v. United States, 358 U.S.
307, 79 S. . 329, 3 L. Ed. 2d 327
(1959))(footnotes omtted).]

In Thornton v. United States, 541 U. S. 615, 124 S. C.

2127, 158 L. Ed. 2d 905 (2004), the Suprene Court revisited

Belton. There, an officer discovered that the defendant’s

license plates belonged to another car. 1d. at 618, 124 S. C.

at 2129, 158 L. Ed. 2d at 911. Before he had a chance to pul

the car over, defendant “drove into a parking |ot, parked, and

13



got out of the vehicle.” 1bid. The officer approached, patted
down, and questioned defendant who admtted to having narcotics,
pull ed out a bag of marijuana and crack cocai ne, and handed it

to the officer. Ibid. The officer arrested the defendant,

handcuffed him and placed himin his patrol car and then
proceeded to search the defendant’s vehicle, uncovering a
handgun. 1Ibid. 1In denying the defendant’s notion to suppress,

the trial judge found the search valid pursuant to Belton. 1d.

at 618-19, 124 S. C. at 2129-30, 158 L. Ed. 2d at 911-12. The

Fourth Circuit affirned. 1d. at 619, 124 S. C. at 2130, 158 L.

Ed. 2d at 912.
The Suprenme Court in Thornton upheld the vehicle search
under Belton, affirmng

[t]he need for a clear rule, readily
under st ood by police officers and not
depending on differing estinates of what
itens were or were not within reach of an
arrestee at any particular nonent, justifies
the sort of generalization which Belton
enunci ated. Once an officer determ nes that
there is probabl e cause to nake an arrest,

it is reasonable to allow officers to ensure
their safety and to preserve evidence by
searching the entire passenger conpartnent.

[1d. at 622-23, 124 S. . at 2132, 158 L.
Ed. 2d at 914.]

Applying that rule, the Court stated, “[s]o long as an arrestee
is the sort of ‘recent occupant’ of a vehicle such as petitioner

was here, officers may search that vehicle incident to the

14



arrest.” 1d. at 623-24, 124 S. C. at 2132, 158 L. Ed. 2d at
915. Several Justices pronounced their reservations regarding
t hat application of Belton. Justice O Connor concurred,
expressing her “dissatisfaction with the state of the law in
this area,” declaring that

| oner court decisions seemto treat the
ability to search a vehicle incident to the
arrest of a recent occupant as a police
entitlenent rather than as an exception
justified by the twin rationales of Chinel
v. California. That erosion is a direct
consequence of Belton’s shaky foundati on.

[Id. at 624-25, 124 S. . at 2133, 158 L.
Ed. 2d at 915 (O Connor, J., concurring).]

Justice Scalia, urging a return to Harris-Rabinowitz, also

concurred, joined by Justice G nsburg:

When petitioner’s car was searched in this
case, he was neither in, nor anywhere near,

t he passenger conpartnent of his vehicle.

Rat her, he was handcuffed and secured in the
back of the officer’s squad car. The risk

t hat he woul d neverthel ess “grab a weapon or
evidentiary ite[n]” fromhis car was renote
in the extreme. The Court’s effort to apply
our current doctrine to this search
stretches it beyond its breaking point, and
for that reason | cannot join the Court’s
opi ni on.

[Id. at 625, 124 S. C. at 2133, 158 L. Ed.
2d at 916 (Scalia, J., concurring).]
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Those criticisns of Belton have been wi dely recapitul ated

in scholarly witings. In Pierce, we cited a nunber of them?®

°See Jeffrey A Carter, Fourth Amendnent -- O Cars, Containers
and Confusion, 72 J. Oim L. & Cimnology 1171, 1173, 1217-21
(1981) (characterizing Belton as “di sappointing,” the efficacy
of its bright-line rule “questionable,” and its |egacy
“confusion”); Catherine Hancock, State Court Activism and
Searches Incident to Arrest, 68 Va. L. Rev. 1085, 1130-31 (1982)
(observing that “[b]ly the elimnation of Chinel’s case-by-case
measure of grabbing areas * * * Belton dramatically |owered the
| evel of Fourth Amendnent protection afforded to notorists in

al nost every state”); Yale Kam sar, The “Autonobile Search”
Cases: The Court Does Little to arify the “Labyrinth” of
Judicial Uncertainty, in 3 The Suprene Court: Trends and

Devel opnents 1980-81 96 (Jesse Chaper et al. eds., 1982)
(arguing that “autonobile exception” recognized in Carrol

supra, 267 U S. at 147, 45 S. C. at 283, 69 L. Ed. at 548-49,
and based on probabl e cause constituted preferable basis for

aut hori zing warrantl ess search in Belton); John Parker, Robbins
and Belton -- Inconsistency and Confusion Continue to Reign
Suprene in the Area of Warrantl ess Vehicle Searches, 19 Hous. L.
Rev. 527, 552 (1982) (arguing that “[r]easonabl eness and

exi gency have given way to predictability in Belton”); David S.
Rudstein, The Search of an Autonpbile Incident to an Arrest: An
Anal ysis of New York v. Belton, 67 Marg. L. Rev. 205, 232, 261
(1984) (reading Belton to allow car search even if arrestee was
handcuffed and placed in squad car and urging reconsi deration of
Belton and return to rationale of Chinel, allow ng search of
vehi cl e and containers therein only if within potential contro
of arrestee); David M Silk, Wien Bright Lines Break Down:
Limting New York v. Belton, 136 U Pa. L. Rev. 281, 313 (1987)
(urging that Belton be read and applied narrowy and not
expanded beyond i ntended scope); Robert Stern, Robbins v.
California and New York v. Belton: The Suprene Court Qpens Car
Doors to Container Searches, 31 Am U. L. Rev. 291, 317 (1982)
(describing Belton as subordinating privacy interests to bright-
line rule and allowi ng warrantl ess searches of containers in

aut onobi | e passenger conpartnents incident to arrest of driver
or occupants); The Suprene Court 1980 Term 95 Harv. L. Rev. 93,
260 (1981) (noting that “the Court has turned its back on the
logic of its earlier decision in Chinel * * * which restricted
police searches incident to arrest to the arrestee’s i medi ate
area of control”).
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Since Pierce the drunbeat of scholarly opposition to Belton has

remai ned constant. See 3 Wayne R LaFave, Search and Sei zure

87.1(c) at 527 (4th ed. 2004)(stating that “[o]n bal ance .
there is good reason to be critical of the Court’s work in

Belton”); Leslie A Lunney, The (Inevitably Arbitrary) Placenent

of Bright Lines: Belton and Its Progeny, 79 Tul. L. Rev. 365,

399 (2004) (acknow edgi ng Belton has “weak relation to its

supporting Chinel rationales”); Carson Enmons, Note, Arizona v.

Gant: An Argunent for Tossing Belton and All Its Bastard Kind,

36 Ariz. St. L.J. 1067, 1091 (2004) (arguing Belton and Thornton

created legal fiction that “decrees that officer safety and
preservation of evidence are in jeopardy when, in fact, they are
not because the suspect is outside of the vehicle at the tinme of
encounter and handcuffed in back of a squad car at the tinme of

search”); Myron Moskovitz, A Rule In Search of A Reason: An

Enpi ri cal Reexam nation of Chinel and Belton, 2002 Ws. L. Rev.

657, 676 (2002)(arguing Belton’s “generalization that articles
inside the relatively narrow conpass of the passenger
conpartment of an autonobile are in fact generally, even if not
inevitably, within the area into which an arrestee m ght reach
in order to grab a weapon or evidentiary itemis -- at least in

general -- false”); Tim Thonas, Note, Belton is Not Wl cone:

| daho’ s Rej ection and Subsequent Adoption of the Belton Rule in

State v. Charpentier, 35 Idaho L. Rev. 125 (1998)(stating,
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“[t]he problemwith the Belton rule is that when the defendant

is handcuffed and in the back of the police car, the rationale
for conducting a search no | onger applies”).

Sone states have sinply followed Belton. See generally

State v. Stout, 898 S.W2d 457 (Ark. 1995); State v. Waller, 612

A 2d 1189 (Conn. 1992); State v. Charpentier, 962 P.2d 1033

(ldaho 1998); State v. Sanders, 312 N.W2d 534 (lowa 1981);

State v. Tognotti, 663 N.W2d 642 (N.D. 2003); State v. Miurrell,

764 N. E.2d 986 (Chio 2002); State v. R ce, 327 NNW2d 128 (S.D

1982); State v. Fry, 388 NW2d 565 (Ws. 1986). However, a

nunber have declined to do so based upon their own

constitutional provisions. See Commonwealth v. Toole, 448

N. E. 2d 1264, 1267 (Mass. 1983) (hol ding invalid search of truck’s
passenger conpartment incident to arrest under Massachusetts | aw
wher e defendant was “already arrested, . . . handcuffed, and .

in the custody of two State troopers while the search was

conducted”); Camacho v. State, 75 P.3d 370, 374 (Nev.

2003) (stating, “[wWe . . . elect to follow our previous cases
where we rejected Belton’s reasoning and followed the earlier
United States Suprene Court case of Chinel v.

California”)(footnote omtted); State v. Arredondo, 944 P.2d

276, 284-85 (N.M C. App. 1997), overruled on other grounds by

State v. Steinzig, 987 P.2d 409 (N.M 1999) (hol ding, “New Mexico

Constitution requires a fact-specific inquiry” rather than
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Belton's “bright-line rule”); People v. Blasich, 541 N E. 2d 40,

43 (N. Y. 1989)(stating, “[t]his court has not adopted [Belton’ s]
brightline approach to autonobil e searches incident to arrest as

a matter of State constitutional law'); State v. Kirsch, 686

P.2d 446 (Or. 1984)(stating, “Belton is not the |law of Oregon”);

Commonweal th v. Wite, 662 A 2d 896, 902 (Pa. 1995)(stating,

“this court . . . has struck a different balance than has the
United States Supreme Court . . . there is no justifiable search
incident to arrest under the Pennsylvania Constitution save for
t he search of the person and the inmedi ate area which the person

occupi es during his custody”); Vasquez v. State, 990 P.2d 476,

489 (Wo. 1999)(stating Womni ng Constitution “requires a search
be reasonabl e under all circunstances,” resulting in “a narrower
application than Belton”). That is the backdrop for our
inquiry.
|V
A
New Jersey’s traditional approach to the search incident to

arrest exception parallels Chinmel. In Wlsh, supra, 84 N. J.

346, a case decided | ess than one year before Belton, this Court
applied a Chinel analysis to decide the validity of a search
incident to arrest in the notor vehicle context under the
Federal Constitution. |1d. at 353-54. There, we ruled that

“once the occupant has been renoved fromthe vehicle, placed
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under custodial arrest and seated in a police car, there is no
danger that the arrestee mght reach into his own vehicle to
gai n possession of a weapon or destructible evidence,” thus
obviating resort to the search incident to arrest exception to

the warrant requirenent. State v. Alston, 88 N J. 211, n.15 235

(1981) (citing Wl sh, supra, 84 N.J. at 355).

Al ston, decided several nonths after Belton, did not
require us to reach the Belton question because the autonobile
search at issue was valid under the autonobile exception. 1bid.

We acknow edged, however, that Wl sh would have been deci ded

differently under Belton and expressly reserved decision on
Bel ton, stating, “we |leave to future consideration the question
of the continued viability of our analysis of the scope of the

Chi nel exception as expressed in Wlsh.” [|bid.

W | ater considered the applicability of Belton under the

New Jersey constitution in Pierce, supra, 136 N.J. 184. There,

the driver of a notor vehicle was pulled over and subsequently
arrested, handcuffed, and placed in the patrol car for driving
while his |license was suspended. |d. at 187-88. Additionally,
bot h passengers were renoved fromthe car, patted down, and

secured behind the vehicle by “back-up officers.” 1bid. The

arresting officer then searched the interior of the vehicle and

found a stolen revolver and cocaine. |Ibid. The trial judge
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found the search to be valid and citing Belton, the Appellate
Division affirmed. Id. at 188.
We granted certification. 1In ruling that Belton does not
apply to warrantl ess arrests for notor-vehicle offenses, we
observed in Pierce that the two Chinel justifications for a
search incident to arrest (officer safety and avoi dance of the
destruction of evidence) have little relevance when the arrest
is for a routine nmotor vehicle violation. 1d. at 210. W
further acknow edged that “notorists arrested for traffic
of fenses al nost invariably are renoved fromthe vehicle and
secured,” and “[w] hen an arrestee . . . has been handcuffed and
placed in the patrol car . . . the officer’s justification for
searching the vehicle and the passenger’s clothing and
containers is mnimal.” [1d. at 210. Therefore, we held that
in the context of arrests for notor-vehicle
viol ations, the bright-line Belton hol ding
extends the Chinel rule beyond the |ogical
l[imts of its principle . . . . W reject
not the rationale of Chinel, but Belton's
automatic application of Chinel to authorize
vehi cul ar searches following all arrests for
not or - vehi cl e of f enses.
[1d. at 210-11.]

W acknow edged
the virtue of sinple, straightforward rules
to guide police officers in applying Fourth
Amendnent doctrine. Nevertheless, we are
convi nced that automatic application of the

Belton bright-line rule to authorize
vehi cul ar searches incident to all traffic
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arrests poses too great a threat to rights
guaranteed to New Jersey’s citizens by their
State Constitution, and that that threat to
fundanmental rights outwei ghs any incidental
benefit that m ght accrue to | aw enforcenent
because of the sinplicity and predictability
of the Belton rule.

[1d. at 215.]

We saved for another day the question whether Belton or Chinel,

as adopted in Welsh, applies to arrests other than those
occurring as a result of mnor notor vehicle offenses.
B
Ve now determine that issue.® Article |, Paragraph 7 of the
New Jersey Constitution provides:

The right of the people to be secure in

t heir persons, houses, papers, and effects,
agai nst unreasonabl e searches and sei zures,
shal |l not be violated; and no warrant shal

i ssue except upon probabl e cause, supported
by oath or affirmation, and particularly
describing the place to be searched and the
papers and things to be seized.

[NJ. Const. art. |, T 7.]

Al t hough that paragraph is alnost identical to the text of the
Fourth Amendnent to the Federal Constitution, we have not
hesitated in the past to afford our citizens greater protection

agai nst unreasonabl e searches and sei zures under Article |

® The State’'s reliance on our 2002 decision in State v. Goodwi n,
173 N.J. 583 (2002), as a declaration of our adoption of Belton
is msplaced. The reference to Belton in that opinion was pure
di ctum and did not address the fundanental issue of the conflict
bet ween Wl sh and Belton that we | eft open in Pierce.
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Paragraph 7 than woul d be the case under its federal

counterpart. See State v. Cooke, 163 N. J. 657, 666 (2000)

(declining to adopt conclusion of Suprenme Court in Pennsylvania

v. Labron, 518 U.S. 938, 116 S. . 2485, 135 L. Ed. 2d 1031
(1996), that dispensed with the need for exigent circunstances

under autonobil e exception); Pierce, supra, 136 N.J. at 208-09

(refusing to adopt bl anket rule that would have pernmtted
warrant | ess aut onobil e searches incident to notor vehicle

arrests); State v. Henpele, 120 N.J. 182, 215 (1980) (finding

privacy interest in curbside garbage); State v. Novenbrino, 105

N.J. 95, 158 (1987) (declining to find good-faith exception to

exclusionary rule); State v. Hunt, 91 N. J. 338, 348 (1982)

(finding privacy interest in phone billing records); State v.
Johnson, 68 N.J. 349, 353-54 (1975) (finding heavy burden to
show validity of non-custodial consent to search). |ndeed, it
s

an established principle of our federali st
systemthat state constitutions may be a
source of “individual liberties nore
expansi ve than those conferred by the
Federal Constitution.” Pruneyard Shoppi ng
Center v. Robbins, 447 U.S. 74, 81, 100 S.
Ct. 2035, 2040, 64 L. Ed. 2d 741, 752
(1980); see Oregon v. Haas, 420 U. S. 714,
718, 95 S. O. 1215, 1218-19, 43 L. Ed. 2d
570, 575 (1975); State v. Glnore, 103 N.J.
508, 522 (1986); “Synposium The Enmergence
of State Constitutional Law,” 63 Tex. L
Rev. 959 (1985); Pollock, “State
Constitutions as Separate Sources of
Fundanental Rights,” 35 Rutgers L. Rev. 707
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(1983); “Devel opnents in the Law -- The
Interpretation of State Constitutional
Rights,” 95 Harv. L. Rev. 1324 (1982);
Brennan, “State Constitutions and the
Protection of Individual R ghts,” 90 Harv.
L. Rev. 489 (1977); Note, “The New Jersey
Suprene Court’s Interpretation and
Application of the State Constitution,” 15
Rutgers L.J. 491 (1984).

[ Novenbri no, supra, 105 N. J. at 144-45.]

Mor eover, as we have said, the United States Suprene Court
interpretations of the Federal Constitution establish not the
ceiling but only “the floor of mninmmconstitutional

protection.” G lnore, supra, 103 N.J. at 524.

Qur concl usion regardi ng whether to tether ourselves to
federal jurisprudence in this matter is influenced
si mul taneously by a nunber of considerations. Initially, we
return to the text of our constitution: “The right of the people
to be secure in their persons, houses, papers, and effects,
agai nst unreasonabl e searches and sei zures, shall not be

violated.” N.J. Const. art. I, ¥ 7. It is against that clear

recognition of the privacy interests of our citizens that a
specific warrantl ess search is to be judged. Cearly, the

search of an autonobile is an invasion of privacy, Cooke, supra,

163 N.J. at 670, and the fact of an arrest does not render that
i nvasion | ess substantial. Wthout doubt, we have acknow edged
that there is a sonmewhat | esser expectation of privacy in an

autonmpbile than in a hone or office, State v. Colvin, 123 N.J.
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428, 429 (1991), thus allowi ng for distinct anal yses of searches
in those settings. However, we have never agreed that the word
“autonobile” is a “talisman in whose presence the Fourth

Amendnent fades away and di sappears.” Coolidge v. New

Hanpshire, 403 U.S. 443, 461, 91 S. &. 2022, 2035, 29 L. Ed. 2d
564, 580 (1971). Thus, a warrantless search of an autonobile
will violate our constitution unless it falls squarely within a
known exception to the warrant requirenent.

In this matter our concern is the search incident to arrest
exception. As we have indicated, both our prior case |aw and
federal case | aw have recogni zed the specific contours of that
exception: it is invocable to ensure police safety or to avoid

t he destruction of evidence. See Chinel, supra, 395 U S. at

762-63, 89 S. . 2034, 2040, 23 L. Ed. 2d 685, 694; Welsh,
supra, 84 N.J. at 355 (stating, “[t]he relevant facts, then,
appear to be those which disclose what places the person under
arrest presently could reach at the tinme the arrest is
undertaken and how likely it is that he would attenpt resistance

or escape or destruction of evidence”); Pierce, supra, 136 N. J.

at 211 (stating, “[w e reject not the rationale of Chinel, but

Belton’s automatic application of Chinel to authorize vehicul ar

searches following all arrests for notor-vehicle offenses”).
However, in Belton, and later in Thornton, the Suprenme

Court altered Chinel, establishing a bright-line rule that
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essentially validates every autonobile search upon the
occupant’s arrest, regardl ess of whether the occupant has
the capacity to injure the police or destroy evidence. In
concluding as it did, Belton detached itself fromthe

t heoretical underpinnings that initially animted the
search incident to arrest exception. Unnoored as it is
from Chi nel and established Fourth Amendment jurisprudence,
all that is left in Belton is the benefit to police of a

so-called bright line rule. See, Belton, supra, 453 U S. at

464, 101 S. . at 2865, 69 L. Ed. 2d at 777 (Brennan, J.,
di ssenting). Wthout question, along with protecting
privacy and “regulat[ing] the distribution of power between
t he peopl e and the governnment,” guiding the police is one
di stinct level on which the Fourth Amendnent operates. The

Suprene Court, 1980 Term 95 Harv. L. Rev. 93, 258 (1981).

However, it cannot, standing al one, support an exception to
the warrant requirenent. By focusing solely on procedure
and witing out of the exception the two Chinel
justifications, the Supreme Court in Belton reached a
result that is detached from established Fourth Anmendnent
jurisprudence.

W decline to adopt Belton and its progeny because to
do so would require us to accept a theoretically rootless

doctrine that would erode the rights guaranteed to our own
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citizens by Article |, Paragraph 7 of our constitution --
the right to be free from unreasonabl e searches and
seizures. To us, a warrantless search of an autonobile
based not on probabl e cause but solely on the arrest of a
person unabl e to endanger the police or destroy evidence
cannot be justified under any exception to the warrant
requi renent and i s unreasonabl e.

W do not view Article I, Paragraph 7 as a procedural
matter but as a reaffirmation of the privacy rights
guaranteed to our citizens and of our duty as judges to
secure them So viewed, the Belton rationale sinply does
not pass nuster. That is not to suggest that bright |ines
are not salutary, only that they cannot be the sole
justification for a warrantl ess search. |Indeed, a bright-
line that remains true to an exception’s roots is a worthy
consideration. In that connection, one scholar has
obser ved:

| f any bright line rule had been necessary
to resolve the issue in Belton, it would
have been the opposite of the rule that the
Court announced. * * * [( ccupants al nost
invari ably are renoved before an autonobile
i s searched; and once they have been
removed, there is no |onger much chance that
t hey can secure weapons fromthe autonobile
or destroy evidence there.

[ Al bert W Al schuler, Bright Line Fever and

the Fourth Amendnent, 45 U. Pitt. L. Rev.
227, 274 (1984).]
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That is the line we draw here. Once the occupant of a
vehi cl e has been arrested, renoved and secured el sewhere, the
considerations informng the search incident to arrest exception
are absent and the exception is inapplicable. W thus return to

Chinel and to Wl sh and declare their reasoning to be the

critical path to the application of the search incident to
arrest exception under Article |, Paragraph 7 of our
constitution. That, in turn, answers the open issue in Pierce.

Qobvi ously, where a defendant has been arrested but has not
been renoved and secured, the court will be required to
determ ne, on a case-by-case basis whether he or she was in a
position to conpronise police safety or to carry out the
destruction of evidence, thus justifying resort to the search
incident to arrest exception.

One final note, we enphasize that we do not diverge lightly
fromfederal constitutional interpretation. However, as Justice
Clifford so eloquently put our relationship with our federal
counterpart:

al t hough that Court may be a pol estar that
gui des us as we navigate the New Jersey
Constitution, we bear ultimate
responsibility for the safe passage of our
ship. Qur eyes nust not be so fixed on that
star that we risk the welfare of our
passengers on the shoals of constitutional
doctrine. In interpreting the New Jersey

Constitution, we nmust look in front of us as
wel |l as above us.
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[ Henpel e, supra, 120 N.J. at 196.]

In charting a course distinct fromBelton, that is what we have
done.
\Y
That is not the end of the inquiry. The trial judge did
not base her decision on the search incident to arrest exception
but on theories including consent, plain view, and the
aut onobi |l e exception to the warrant requirenent. Those
exceptions, which defendant chall enged on appeal, were not
reached by the appell ate panel because of the State's refusal to
address them apparently in order to force an adjudication of
the Belton issue. In any event, the nerits of the trial judge's
deci si on have never been tested agai nst the argunments advanced
by defendant on appeal. W therefore return the matter to the
Appel l ate Division to consider the remaining unresol ved issues.
Vi
For the reasons to which we have adverted, and
notw t hstandi ng the Appellate Division's entirely correct
di sposition of the Belton issue, the case is renmanded for
consi deration of outstanding issues.

CHI EF JUSTI CE PORI TZ and JUSTI CES LaVECCH A, ZAZZALI
ALBI N, WALLACE, and RI VERA-SOTO join in JUSTICE LONG s opi ni on.
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